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Congress is getting a wake-up call from Long Island. Marc Herbst, executive
director of the Long Island Contractors’ Association (LICA) joined
Congressman Steve Israel (2nd C.D.- D) this past week to call on Congress to
pass a long-term surface transportation reauthorization bill, which would provide
funding for necessary road-safety improvements across Long Island.
Currently the critical legislation is stalled on Capitol Hill. Democrats charge the
version of the bill proposed by the Republican-controlled House would destroy
550,000 American jobs, bankrupt the Highway Trust Fund and cut transportation
investments in 45 states, including New York. They assert the Senate bill
controlled by the Democrats would save an estimated 1.8 million jobs and create
up to 1 million more.
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Congressman Israel said, “I’m urging my colleagues in Congress to stop the gridlock and pass a long-term transportation
bill. Long Island roads, like Jericho Turnpike, are in desperate need of efficiency and safety improvements, but politics
has interfered with common sense solutions. When the federal government doesn’t fulfill its role, local taxpayers bear the
burden.”
Marc Herbst added, “What has become obvious to anyone on Long Island who owns a home, drives a car, has a job
or wants one is that the condition of our transportation infrastructure will affect their future. There is a desperate need to
invest across the country, but nowhere is it more obvious than on Long Island. We applaud the Congressman’s effort to
create not just the environment for infrastructure investment but the means to do it.”
A statement issued by the Congressman’s office cites that one in four bridges is rated deficient or functionally obsolete
nationally and pavement on 162,000 miles of federal highways is rated unacceptable. He reminded us that America’s
transportation system needs to be modernized so it is more efficient and safer for the travelling public. By investing in
infrastructure, a robust transportation bill can create middle-class jobs in construction, in manufacturing, and in the retail
and wholesale trade sectors.
The House recently passed an extension of the current transportation bill, but it will expire at the end of June, stalling
roadway improvements and repairs in the midst of peak construction season. The Senate passed a bi-partisan, two-year
transportation bill by a vote of 74 to 22.

LICA’s Annual Dinner & Meeting Only a Week Away!
You are cordially invited to the Long Island Contractors’ Association’s (LICA) 2012 Annual Dinner & Meeting on
Wednesday, June 13, 2012, 5:30pm – 8:30pm at the Woodbury Country Club, 884 Jericho Turnpike, Woodbury.
At this year’s Annual Meeting and Dinner, LICA is pleased to bestow special recognition upon those who have
demonstrated continued support and leadership in the Long Island heavy construction industry. The LICA board has
selected the following recipients for 2012:
LICA Leadership Award Recipients:

Joan McDonald
Commissioner
New York State
Department of
Transportation

Helena Williams
President
MTA Long Island
Rail Road

Teresa Rizzuto
Commissioner of Aviation
& Transportation
Long Island
MacArthur Airport

LICA Partnership
Award Recipient:
General Contractors
Association of New York
(Continued on next page)
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To attend and celebrate with an industry that keeps Long Island’s economy on the road, please click here for more
information.
Registration fee for LICA members is included in your 2012 annual dues. There is a $40 registration fee for non-LICA
members. Please send your response form to LICA’s Manager of Communications Michelle Giametta via fax at
631-231-4291 or by email at MGiametta@licanys.org.

LICA Board Positions on the Agenda
James Pratt, III of Pratt Brothers, Inc. is currently completing a three-year term as a
member of the Board of Directors. Asked his intentions, he has indicated his willingness
to serve an additional three-year term. His leadership serves to remind all LICA members
in good standing that there are ample opportunities to assist your industry through LICA
participation.
According to the group’s bylaws, any general contractor, subcontractor or supplier member
in good standing who agrees to accept the responsibility of a directorship may seek a
position on the board. Therefore, if anyone wishes to be considered for a board position,
the bylaws call for their interest to be submitted in writing to the nominating committee
before the next Board of Directors meeting.
As chairman of the nominating committee, James Haney of Rason Asphalt will recommend candidates for the
positions at the June 12th Board of Directors meeting, immediately preceding the annual meeting. Following board
action, the results will be presented before the membership at the annual meeting for ratification.

LICA’s Chairman Urges Suffolk County Public Works
Committee to Make Infrastructure a Top Priority
LICA Chairman James Pratt, III of Pratt Brothers, Inc. reminded elected officials considering a $32 million Suffolk
Legislature public works budget that the laws of physics are indifferent to deficits and shortfalls.
In remarks before the Suffolk County Public Works Committee, Chairman Pratt testified, “The argument will
undoubtedly be made by some very smart people that this is not the time to spend a nickel more than is necessary to
keep government functioning. The problem with that line of thought is that our infrastructure is indifferent to our financial
woes. Concrete shatters, asphalt degrades, reinforcing bars deteriorate. It’s a function of time, wear, maintenance and
the level of neglect we choose to impose on what is built with taxpayers’ money.
“The ruthless forces of expansion and contraction attack our public works infrastructure regardless of our economic
cycle. They ignore the calendar, shrug at this public hearing and will be attacking our roads and bridges as long as the
earth spins on its axis,” continued Pratt.
(Continued on next page)
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“To do nothing is a political option. But doing nothing
has nothing to do with the laws of physics that will
destroy our infrastructure if left to their own devices. So
reinvesting in the public works built by the taxpayers
becomes a subject more of governmental leadership
than fiscal austerity,” the LICA said.
Pratt continued, “What needs to be examined in
order for this governmental body to approve a public
works budget in tough times is how infrastructure has
historically been the foundation upon which genuine
economic growth is based. Whether it was the subways
and bridges that built the New York City we have
come to know, or the Long Island Expressway that gave Long Island access to national markets, these projects have
enormous strategic implications. This public works project cannot be marginalized as an accounting decision.
“What role does this public works budget play in determining how best to address the current deficit? I would argue it is your
roadmap, one that will allow you to build an infrastructure that takes us to a strong, robust and confident economy,” he offered.
Pratt concluded, “United States cities and regions have lost their future because they failed to understand this strategic
lesson of investment during times of economic challenge. We dare not make that mistake on Long Island and I am
confident this Legislature and this Administration will take the steps necessary to protect a region at risk by investing in
our public works.”

Laborers Local 1298 Members Ratify Long-Term
Agreement with LICA
The membership of Laborers Local 1298 has overwhelmingly ratified a new
collective bargaining agreement with LICA. The new deal locks in wage increase
rates for the next ten years. Through the next decade, wage rates rise at levels below
the annual increases in the current contract, not exceeding 4 percent any year.
Labor and management also agreed to clarify the residential work agreement through an enhanced program to bolster
the apprenticeship training program. Both sides also agreed to add a controlled substance abuse policy.
The new contract also requires parties executing independent agreements to secure bonding. As a LICA member in
good standing, you will not be subject to this provision so long as you designate yourself a signatory to our agreement
and you remain in compliance with the contract’s payment provisions. The new contract takes effect June 1st.
Click here to fill out a signatory form to designate bargaining to LICA for Local 1298 effective June 1, 2012. If you
would like to be a signatory to the 1298/LICA collective bargaining agreement, please execute the attached form and
(Continued on next page)
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fax to (631) 231-4291 or email to sburo@licanys.org. Please also send the original form to LICA at 150 Motor
Parkway, Suite 307, Hauppauge, NY 11788.
If you have any questions, please contact our office at (631) 231-5422.

Federal DBE Regulation
Crediting DBE “Participation”
for Certified Suppliers and
Truckers
By: Christopher K. Smith, Esq. of Goldberg and Connolly Attorneys
at Law
As any prime contractor working on a federally-funded project knows,
compliance with DBE requirements is increasingly becoming one of the
most scrutinized aspects of its performance on the project. Frequent
concerns have been voiced by our clients regarding DBE “credits” to
be given for the use of truckers and suppliers on federal, or federallyfunded, projects. Prime contractors often look to DBE certified trucking
companies and suppliers as an easy way to meet goals. However, the
DBE rules and regulations governing these areas can be dangerous.
The following clarifies important aspects of the applicable federal
regulations regarding trucking companies and suppliers.

DBE Trucking Companies
With respect to participation by DBE trucking companies, the general rule is that a prime contractor will be credited the
value of the transportation services directly provided by a DBE trucking company itself, using trucks it owns, insures
and operates with drivers it employs. However, the credit calculation changes where a DBE firm leases trucks from
a non-DBE firm. In such a situation, a prime contractor can still count the full value of the services provided by the
DBE trucking company itself, but can only count the fees or commissions (i.e., markup) the DBE firm itself receives
for arranging the truck lease from the non-DBE firm. No DBE credit is awarded for the actual transportation services
provided by the non-DBE firm and its trucks.
However, there is a seldom-utilized procedure to count DBE trucking participation under federal regulations, whereby
prime contractors can actually obtain additional DBE credit for the use of trucks leased from non-DBE firms. Under this
option, a prime contractor can receive credit for the use of non-DBE trucks not to exceed the value of transportation
services provided by the DBE company’s trucks. By way of example, if DBE firm X uses two of its own trucks in the
performance of your contract, but leases six trucks from non-DBE firm Y, DBE credit could be awarded for the total
(Continued on next page)
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value of the transportation services provided by the two trucks actually provided by DBE firm X, and may also be
awarded the total value of transportation services provided by two of the six trucks provided by non-DBE firm Y. Thus,
whatever trucks the DBE owns can be “leveraged.” With respect to the other four trucks provided by the non-DBE firm
Y, DBE credit will be awarded the general contractor only for the fees or commissions received by DBE firm X for the
lease of such trucks from non-DBE firm Y.

DBE Suppliers
The major issue that arises with regard to the use of DBE suppliers is whether the DBE is, in fact, a supplier, or a
“regular dealer” as defined by federal regulations, or merely a “broker” which arranges or expedites the procurement
of supplies. The distinction is significant because under federal regulations, a prime contractor receives DBE credit
equal to 60% of the value of the items it procures from a regular dealer. However, with a broker, it is only given DBE
credit for the fee or commission a broker receives for arranging the procurement of the supplies. However, no credit is
given whatsoever for the value of the supplies obtained through a DBE broker. Accordingly, it is important that prime
contractors accurately and correctly classify their DBE suppliers as regular dealers or brokers so that they take the
appropriate DBE credit.
Initially, prime contractors must remember that DBE firms are not certified as “regular dealers.” Rather, they are
certified according to the most specific NAICS code for the type of work they perform. While a firm may be certified in
an NAICS code related to performing specific supplier functions, there is no NAICS code for “regular dealer.” “Regular
dealer” status only concerns a prime contractor’s counting of participation by certified DBE firms.
This is an area fraught with the possibility for abuse and the government knows it. Consequently, determining whether
a DBE is a “regular dealer,” such that the prime contractor can count 60% of the value of the supplies provided by
such DBE, becomes an important contract-by-contract determination. Recent U.S. DOT guidance advises that, in
determining whether a DBE is a “regular dealer” on a particular contract, two questions must be answered.
First, does the firm “regularly” engage in the purchase, sale or lease to the general public, in the usual course of
its business, of products of the general character involved in the contract and for which DBE credit is sought? This
question is designed to distinguish between the regular sale or lease of the products in question and merely occasional
or ad hoc involvement “out of one’s living room.” While it is not necessary for every single item the DBE firm supplies
to always be stored in the DBE’s warehouse, the place where the DBE firm keeps the supplies should be more than just
a token location, such as a sales-oriented showroom. Such places are usually not sufficient to show that a DBE firm
regularly deals in the items.
Second, is the role the firm plays with regard to your specific contract consistent with the regular sale or lease of the
products in question, as compared to a role better described as that of a broker or manufacturer’s representative, who
merely arranges the procurement of the supplies? For instance, if a DBE firm merely places an order for an item with a
manufacturer, who delivers it directly to the job-site, the DBE is nothing more than a “broker,” in which case DBE credit
is limited to the fee or commission earned for arranging the transaction. Although somewhat disappointing, this is a
clearly more liberal rule than, for example, is found with New York City projects. New York City follows Local Law 129.
No credit at all is given on New York City projects for brokers or suppliers.

(Continued on next page)

Long Island Contractors’ Association, inc.
Tel: 631.231.LICA • Fax: 631.231.4291 • www.licanys.org • info@licanys.org

150 Motor Parkway
Suite 307
Hauppauge, N.Y. 11788-5145

7

Ju n e 5, 20 12

G&C Commentary
Since prime contractors frequently, and for good reason, use DBE trucking firms and/or suppliers to meet a portion of
the DBE goals they confront, it is extremely important to properly calculate the credit to be claimed for the use of such
DBE firms consistent with federal regulations.
For DBE trucking firms, be sure to explore the enhanced or “leveraged” counting option, which permits certain
additional credit for the use of non-DBE trucks. The additional credit available will allow prime contractors to maximize
the credit when its DBE trucking company leases part of the trucks it requires from a non-DBE firm. The challenge
will be, however, convincing agency owners to accept and permit counting of DBE trucking participation under this
enhanced option, because federal regulations permit the contracting agency to choose which method of calculation for
DBE trucking credit it wants to use. Carefully review your bid package and general conditions for the calculations/rules
applicable to DBE trucking firms. If they do not permit counting under the enhanced option, contact the owner agency
and discuss the use of additional credit for non-DBE trucks under that option. The agencies’ goal should be to assure
your lawful compliance, and not to deprive you of recognized mitigating rules.
With regard to suppliers, it is absolutely imperative that on every contract, prime contractors closely review the role that
their DBE suppliers are playing to ensure they qualify as “regular dealers” eligible for 60% credit. Do not accept the
DBE’s representation that it is “certified” as a supplier, because that only begs the question. A certified supplier may or
may not be a “regular dealer.” You must analyze the actual nature of the DBE’s business for each contract. If it appears
that the DBE supplier is not regularly in the business of procuring the types of materials/supplies it intends to provide
or is really only facilitating the delivery of supplies from some other entity, then you must treat the DBE as a broker and
take credit only for the fees or commissions earned by the DBE on the project.
Careful planning during the bid preparation stage can avoid DBE “credit” miscalculations later, during contract
performance, when it is often too late to remedy deficiencies.
Finally, where the rules appear to be intentionally “gamed,” certainly not an unheard of circumstance regarding trucking
and supplier services, significant civil and criminal penalties could result. If in doubt, be certain to consult with counsel
competent in this rapidly evolving field.
Christopher K. Smith is an associate with Goldberg & Connolly’s Construction Law and Labor Law Practice Groups. He
counsels clients with regard to all phases of construction law and is involved in construction-related claims and litigation.
He regularly presents on M/W/DBE certification and good-faith compliance issues to contracting groups. He may be
reached by email, cksmith@goldbergconnolly.com or via telephone at (516)764-2800.
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Operating Engineers appear on WABC-7 on
behalf of “Helmets to Hardhats”
Allies of LICA, members of
Operating Engineers Locals
138 and Local 30, appeared on
WABC-7 during Memorial Day
weekend to remind viewers that
“Helmets to Hardhats” remains
an important program that
allows individuals to make the
transition from the military to the
construction trades as effective
as possible. Among those
participating in the live interview
were Billy Duffy and John
Duffy who presented ABC’s Bill
Evans with a construction hard
hat thanking him for his support
of the program.
“Anyone who tells you the construction trades have left the recession behind isn’t connected to reality,” stated
Billy Duffy. “’Helmets to Hardhats’ is an important program but so, too, is the need to fund projects that protect our
infrastructure while putting men and women back to work.”

www.licanys.org
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Bid Results
**Numbers in red represent the winning bid

**Highlighted and bold companies represent LICA Members

Bid Date
5/22/12

Project Name
Rebid-Milburn Creek Culvert Improvements

Owner
Contractor
County of Nassau Office of Public Works The Novelli Group
ALAC Contracting Corp.
Gateway Industries

5/22/12

Replace Water Mains on Thompson Shore Road

Manhasset-Lakeville Water District

Condos Brothers Construction
Bancker Construction Corp
G & M Earth Moving Inc
Roy Wanser Inc.
Elmore Associates Inc

$

359,200
409,500
427,775
451,600
466,668

5/22/12

Misc Renovations to Administrative Offices

Western Suffolk BOCES

Fidele Construction
Condos Brothers Construction
Metro Group of LI Inc.
North Star Concrete Construction
Total Construction Corp.

$

49,000
57,640
64,211
68,000
78,825

5/22/12

Misc Renovations & Site Work @ Multiple Schools

Western Suffolk BOCES

Fidele Construction
Metro Group of LI Inc.
Condos Brothers Construction
North Star Concrete Construction
ACL Construction
Saracino Construction
IJZ Associates

$

28,000
32,806
44,300
47,000
49,000
91,660
127,201

5/24/12

2012 Road Improvement Program

Incorporated Village Of Westbury

Condos Brothers Construction
$
Stasi Brothers Asphalt Corporation
Bimasco Inc
ALAC Contracting Corp.
Pioneer Landscaping & Asphalt Paving Inc.

187,967
190,492
218,028
226,128
231,561

5/24/12

Maple Avenue Improv Phase I - Infrastructure Upgrades

Village Of Rockville Centre

Richard W. Grim Inc.
J Anthony Enterprises
Bimasco Inc
The Novelli Group
Allen Industries Inc.
Araz Industries
Pratt Brothers Inc.
Adjo Contracting Corp.
ALAC Contracting Corp.
Bancker Construction Corp

$

1,992,973
2,016,882
2,097,226
2,185,549
2,222,731
2,263,636
2,265,562
2,353,480
2,424,414
2,556,760

5/25/12

2012 Pavement & Drainage Improvements

Incorporated Village Of Flower Hill

Condos Brothers Construction
Roadwork Ahead, Inc.
E Cook Industries
ALAC Contracting Corp.
Rosemar Construction
Bimasco Inc
Suffolk Asphalt Corporation
Corazzini Asphalt
Posillico Civil Inc.
John McGowan & Son

$

263,424
268,094
292,864
321,321
329,329
340,673
342,732
362,933
372,857
390,205
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589,930
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